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U.S. Customs Service 


Treasury Decision 


(T.D. 99-29) 


GUIDELINES FOR THE CANCELLATION OF CLAIMS FOR 
LIQUIDATED DAMAGES AND MITIGATION OF PENALTIES 
FOR FAILURE TO PROVIDE GENERAL ORDER 
NOTIFICATIONS OR FAILURE TO TAKE POSSESSION OF 
GENERAL ORDER MERCHANDISE; GUIDELINES FOR 
MITIGATION OF PENALTIES FOR DELIVERY OF CARGO 
WITHOUT CUSTOMS AUTHORIZATION; GUIDELINES FOR 
CANCELLATION OF CLAIMS FOR LIQUIDATED DAMAGES 
FOR FAILING TO DELIVER IN-BOND MERCHANDISE; 
GUIDELINES FOR CANCELLATION OF CLAIMS FOR 
REMOVAL OF MERCHANDISE FROM CENTRALIZED 
EXAMINATION STATIONS, CONTAINER FREIGHT STATIONS 
OR PLACES OF EXAMINATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Under the Omnibus Trade and Competitiveness Act of 
1988, the Secretary of the Treasury is required to publish guidelines for 
the cancellation of bond charges. In Treasury Decision 98-74 (T.D. 
98-74), the Secretary published amendments to the Customs Regula- 
tions regarding the obligation of carriers and certain related parties to 
provide notice to Customs and to a bonded warehouse of the presence of 
merchandise or baggage that has remained at the place of arrival or un- 
lading beyond the time period provided by regulation without entry 
having been completed. The notice to the bonded warehouse proprietor 
initiates his obligation to arrange for transportation and storage of the 
unentered merchandise or baggage at the risk and expense of the con- 
signee. The new regulations provide for the assessment of penalties or 
liquidated damages for failure to provide the required notice to Cus- 
toms or to a bonded warehouse proprietor of the presence of unentered 
merchandise or baggage and for liquidated damages against the ware- 
house operator who fails to take required possession of the merchandise 
or baggage for which notification has been received. 

This document publishes guidelines for the mitigation of penalties 
incurred by carriers for failing to provide appropriate notifications. It 
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also publishes bond cancellation standards to be applied to claims for 
liquidated damages incurred by bonded carriers, custodians or ware- 
house operators who fail to comply with obligations to provide notifica- 
tion of the presence of unentered merchandise or to collect that 
merchandise about which notification has been received. 

In addition, this document publishes new mitigation guidelines for 
penalties assessed against carriers and other parties for the delivery of 
cargo from the place of unlading without Customs authorization or de- 
livery of cargo without examination. Inasmuch as these penalties are 
very similar to claims for liquidated damages assessed against in-bond 
carriers for nondelivery, shortage or delivery directly to the consignee, 
the bond cancellation standards for 19 CFR 18.8 in-bond violations 
which were published in T.D. 94-38 are revised by this document to be 
consistent with guidelines for the mitigation of the penalties assessed 
for delivery of cargo without Customs authorization. Additionally, this 
document amends T.D. 94-38 to revise bond cancellation standards for 
claims for liquidated damages arising from breach of the Basic Custo- 
dial Bond when cargo is removed from a Centralized Examination Sta- 
tion (CES) without authorization and standards for claims arising from 
breach of the Basic Importation Bond when merchandise is not deliv- 
ered to or is not held at the place of examination. Finally, the document 
provides for bond cancellation standards for claims for liquidated dam- 
ages arising from the removal of merchandise from a Container Freight 
Station (CFS) without authorization. 


EFFECTIVE DATE: These guidelines will take effect upon March 26, 
1999 and shall be applicable to all cases which are currently open at the 
petition or supplemental petition stage. No second supplemental peti- 
tions will be accepted solely to gain the benefit of a less harsh guideline. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch, Office of Regulations and Rulings (202) 927-2344. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 1904 of the Omnibus Trade and Competitiveness Act of 1988 
(Pub.L. 100-418) amended section 623 of the Tariff Act of 1930 (19 
U.S.C. 1623) by adding the following sentence at the end of section 
623(c) of the Tariff Act of 1930 (19 U.S.C. 1623(c)): 


“In order to assure uniform, reasonable and equitable decisions, 
the Secretary of the Treasury shall publish guidelines establishing 
standards for setting the terms and conditions for cancellation of 
bonds or charges thereunder.” 


In T.D. 94-38, dated April 11, 1994, the text of current guidelines for 
cancellation of claims for liquidated damages was published. 

In a document published as Treasury Decision 98-74 (T.D. 98-74) in 
the Federal Register (63 FR 51283) on September 25, 1998, Customs 
promulgated amendments to its regulations which implemented sec- 
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tion 656 of the North American Free Trade Agreement Implementa- 
tion Act, Public Law 103-182, 107 Stat. 2057, providing for penalties 
against the owner or master of any vessel or vehicle or the agent thereof 
for failure to notify Customs of any merchandise or baggage unladen for 
which entry is not made within the time period prescribed by law or re- 
gulation. The new regulations extend such liability to owners or pilots 
of aircraft or the agent thereof. 

The new regulations require the owner, master, operator or pilot, or 
the agent thereof, of the arriving carrier, or any subsequent in-bond car- 
rier or party who accepts custody under a Customs-authorized permit 
to transfer, to provide notice of the unentered merchandise or baggage 
to a bonded warehouse. The notice to the bonded warehouse proprietor 
initiates his obligation to arrange for transportation and storage of the 
unentered merchandise or baggage at the risk and expense of tlhe con- 
signee. The new regulations provide for penalties under 19 U.S.C. 1448 
or liquidated damages under the International Carrier Bond (1.9 CFR 
113.64) against the owner, master, operator or pilot of any conveyance, 
or agent thereof, for failure to provide the required notice to Customs or 
to a bonded warehouse proprietor. The new regulations provide for the 
assessment of liquidated damages under the Basic Custodial Bond (19 
CFR 113.63) against any subsequent in-bond carrier or other party who 
accepts custody of the merchandise or baggage under a Customs-autho- 
rized permit to transfer who fails to notify Customs and a bonded ware- 
house of the presence of such unentered merchandise or baggage. 
Finally, the new regulations provide for liquidated damages uncler the 
Basic Custodial Bond (19 CFR 113.63) against the warehouse operator 
who fails to take required possession of the merchandise or baggage af- 
ter receipt of notification. 

This document publishes guidelines for the mitigation of those penal- 
ties incurred by carriers for failing to provide appropriate notifications. 
It also publishes bond cancellation standards to be applied to claims for 
liquidated damages incurred by arriving carriers, bonded carrier's, cus- 
todians or warehouse operators who fail to comply with obligations to 
provide notification of the presence of unentered merchandise or to col- 
lect that merchandise about which notification has been received. 

In addition to new guidelines required for these G.O. notification and 
merchandise collection violations, this document publishes new miti- 
gation guidelines for penalties established against carriers anci other 
parties for violation of 19 U.S.C. 1595a(b) for facilitating an importa- 
tion contrary to law, specifically 19 U.S.C. 1448 for delivery of merchan- 
dise from the place of unlading without Customs authorization, and 19 
U.S.C. 1499 for delivery of cargo without a requested Customs ex:amina- 
tion. Customs has found that the current guidelines for mitigation of 
these penalties do not provide a sufficient deterrent for parties who vio- 
late these provisions of law. 

Additionally, these penalties are very similar to claims for liquidated 
damages assessed against in-bond carriers for failing to deliver, short 
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delivery’ or delivery directly to the consignee of in-bond merchandise. In 
Customs view, both types of violations should be mitigated or canceled 
under the same standards. Accordingly, the bond cancellation stan- 
dards for 19 CFR 18.8 in-bond violations which were published in T.D. 
94-38, Section III., are revised and replaced by this document to be con- 
sistent with guidelines for the mitigation of the penalties assessed for 
delivery of cargo without Customs authorization. 

This document also updates bond cancellation standards for claims 
for liquidated damages arising from breach of the Basic Custodial Bond 
when cargo is removed from a Centralized Examination Station (CES) 
without. authorization. The bond cancellation standards for violations 
arising for removal of merchandise from a CES without authorization 
which were published in T.D. 94-38, Section XI., are revised and re- 
placed by this document to be consistent with guidelines for the mitiga- 
tion of the penalties assessed for delivery of cargo without Customs 
authorization. 

The bond cancellation standards articulated in T.D. 94-38 did not in- 
clude sttandards for removal of merchandise from a Container Freight 
Station (CFS). This document publishes standards for the removal of 
mercha.ndise from a CFS. 

Finally, this document updates bond cancellation standards for 
claims ‘for liquidated damages arising from breach of the Basic Importa- 
tion Bond when merchandise is not delivered to or is not held at the 
place of examination (19 CFR 113.62(f)). The cancellation standards 
which were published in T.D. 94-38, Section X., are revised and replaced 


by this document to be consistent with guidelines for the mitigation of 
the penialties assessed for delivery of cargo without Customs authoriza- 
tion. 


The text of the guidelines is set forth below. 


Dated: March 23, 1999. 


RAYMOND W. KELLY, 
Commissioner of Customs. 
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GUIDELINES FOR CANCELLATION OF CLAIMS FOR LIQUIDATED DAMAI3ES AND 
MITIGATION OF PENALTIES FOR FAILURE TO PROVIDE GENERAL ORDER 
NOTIFICATIONS OR FAILURE TO TAKE POSSESSION OF GENERAL ORDER 
MERCHANDISE; GUIDELINES FOR MITIGATION OF PENALTIES FOR D ELIVERY 
OF CARGO WITHOUT CUSTOMS AUTHORIZATION; GUIDELINIZS FOR 
CANCELLATION OF CLAIMS FOR LIQUIDATED DAMAGES FOR FAILING TO 
DELIVER IN-BOND MERCHANDISE; GUIDELINES FOR CANCELLATION OF 
CLAIMS FOR REMOVAL OF MERCHANDISE FROM CENTRALIZED 
EXAMINATION STATIONS, CONTAINER FREIGHT STATIONS OR PLACES OF 
EXAMINATION 


I. Penalties Against Carrier for Failure to Notify Customs of 
Presence of Unentered Merchandise 


A. Assessment. Any merchandise or baggage regularly landed but not 
covered by a permit for its release will be allowed to remain at thie place 
of unlading until the fifteenth calendar day after landing. No later than 
20 calendar days after landing, the master, pilot, operator or owner of 
the conveyance or the agent thereof must notify Customs of any such 
merchandise or baggage for which entry has not been made. Such noti- 
fication must be provided in writing or by any appropriate Custcms-au- 
thorized electronic data interchange system. Failure to provide such 
notification may result in assessment of a monetary penalty of up to 
$1,000 per bill of lading against the master, pilot, operator or owner of 
the conveyance or the agent thereof for violation of the provisions of 
title 19, United States Code, section 1448 (19 USC 1448). Ifthe value of 
the merchandise on the bill is less than $1,000, the penalty will be equal 
to the value of such merchandise. 

B. Mitigation. 

1. If notification of the presence of unentered merchandise is pro- 
vided outside the time period allowed by law or regulation, the penalty 
may be mitigated to an amount between 10 and 50 percent of the assess- 
ment, but not less than $100 or the value of the merchandise (wh ichever 
is lower), depending on the presence of aggravating or mitigating cir- 
cumstances. 

2. If notification is not received, or if Customs discovers the presence 
of unentered merchandise after the time period for notification. has ex- 
pired, no mitigation will be afforded. 


II. Claims for Liquidated Damages Assessed Against a Bonded 
Party for Failure to Notify Customs of the Prese:nce of 
Unentered Merchandise 

A. Assessment. Any merchandise or baggage that is taken int 0 custo- 
dy from an arriving carrier by any party under a Customs-aut horized 
permit to transfer or in-bond entry may remain in the custody’ of that 
party for 15 calendar days after receipt under such permit to transfer or 

15 calendar days after arrival at the port of destination. No later than 20 

calendar days after receipt under the permit to transfer or 20 calendar 

days after arrival under bond at the port of destination, the party must 
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notify Customs of any such merchandise or baggage for which entry has 
not been made. Such notification must be provided in writing or by any 
appropriate Customs-authorized electronic data interchange system. If 
the party fails to notify Customs of the unentered merchandise or bag- 
gage in the allotted time, he may be liable for the payment of liquidated 
damages equal to $1,000 per bill of lading for which notification is not 
given for violation of the provisions of 19 CFR 113.63(c)(4) and: 19 CFR 
4.37(b)., if original arrival is by vessel; 19 CFR 122.50(b), if original ar- 
rival is by air; or 19 CFR 123.10(b), if original arrival is by land carrier. 

B. Mitigation. 

1. If notification of the presence of unentered merchandise is pro- 
vided ouitside the time period allowed by law or regulation, the claim for 
liquidated damages may be canceled upon payment of an amount be- 
tween 1.0 and 50 percent of the assessment, depending on the presence 
of aggr<ivating or mitigating circumstances. 

2. If notification is not received, or if Customs discovers the presence 
of unen.tered merchandise after the time period for notification has ex- 
pired, ro mitigation will be afforded. 


III. Claims for Liquidated Damages Incurred by the Carrier or 
Otlher Party for Failure to Notify the Bonded Warehouse of 
the: Presence of Unentered Merchandise 


A. Assessment. In addition to the notification to Customs, the carrier 


(or any other party to whom custody of the unentered merchandise has 
been transferred by a Customs authorized permit to transfer or in-bond 


entry) must provide notification of the presence of such unreleased and 
unentered merchandise or baggage to a bonded warehouse certified by 
the port director as qualified to receive general order merchandise. 
Such notification must be provided in writing or by any appropriate 
Customs-authorized electronic data interchange system and must be 
provided within the 20-calendar day period. If the party to whom custo- 
dy of the unentered merchandise or baggage has been transferred by a 
Customis-authorized permit to transfer or in-bond entry fails to notify a 
Customis-approved bonded warehouse of such merchandise or baggage 
within tthe applicable 20-calendar-day period, he may be liable for the 
payment of liquidated damages of $1,000 per bill of lading for which no- 
tification is not given. Liability of the arriving carrier would be under 
the provisions of 19 CFR 113.64(b) and: 19 CFR 4.37(c) if the original 
arrival was by vessel; 19 CFR 122.50(c) if the original arrival was by air; 
or 19 CIR 123.10(c) if the original arrival was by land carrier. Liability 
of the party to whom custody has been transferred by a Customs-autho- 
rized permit to transfer or in-bond entry would be under the provisions 
of 19 CF'R 113.63(b), 19 CFR 113.63(c) and: 19 CFR 4.37(c) if the origi- 
nal arrival was by vessel; 19 CFR 122.50(c) if the original arrival was by 
air; or 19 CFR 123.10(c) if the original arrival was by land carrier. 

B. Mitigation. 

1. If notification of the presence of unentered merchandise is pro- 
vided to the bonded warehouse outside the time period allowed by law or 
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regulation, the claim for liquidated damages may be canceled upon pay- 
ment of an amount between 10 and 50 percent of the assessment, de- 
pending on the presence of aggravating or mitigating circumstances. 

2. If notification is not received, or if Customs discovers the presence 
of unentered merchandise after the time period for notification has ex- 
pired, no mitigation will be afforded. 


IV. Claims for Liquidated Damages Against a Bonded 
Warehouse for Failure to Collect Unentered Merchandise 
for Which Notification Has Been Received 


A. Assessment. If the bonded warehouse operator fails to take posses- 
sion of unentered and unreleased merchandise or baggage within five 
calendar days after receipt of notification of the presence of such mer- 
chandise or baggage under this section, he may be liable for the pay- 
ment of liquidated damages of $1,000 per bill of lading remaining 
uncollected. Liability would be under 19 CFR 113.63(a)(1) and: 19 CFR 
4.37(d) ifthe original arrival was by vessel; 19 CFR 122.50(d) if the orig- 
inal arrival was by air; or 19 CFR 123.10(d) ifthe original arrival was by 
land carrier. 

B. Mitigation. 

1. If the bonded warehouse operator takes possession of unentered 
merchandise outside the time period allowed by law or regulation, the 
claim for liquidated damages may be canceled upon payment of an 
amount between 10 and 50 percent of the assessment, depending on the 
presence of aggravating or mitigating circumstances. 


2. If the bonded warehouse operator never takes possession of mer- 
chandise for which he has received appropriate notification, no mitiga- 
tion will be afforded. 


V. Delivery of Cargo Without Customs Authorization 


A. Assessment. Penalties for removal of merchandise from the place of 
unlading without authorization will be assessed under the provisions of 
19 U.S.C. 1595a(b) for violation of the provisions of 19 U.S.C. 1448 or 
penalties for delivery of merchandise without Customs examination 
will be assessed under the provisions of 19 U.S.C. 1595a(b) for violation 
of 19 U.S.C. 1499. 

1. These penalties may be assessed against any party who is deemed 
to be responsible for the unauthorized removal or delivery. 

2. Penalties are assessed in an amount equal to the domestic value of 
the merchandise removed or delivered without authorization. 

3. Penalties of these types assessed against holders of international 
carrier bonds are secured by the terms and conditions of the bond up to 
the limit of the bond. Penalties may be collected in full from the violator. 
Collection from a surety is limited to the amount of the bond. 

4. Double penalties should not be assessed, i.e., while the same misde- 
livery may be without Customs authorization and may involve avoid- 
ance of examination, only one assessment equal to the value of the 
merchandise should be made. If multiple assessments from the same 
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transaction occur, mitigation should reflect the policy that only a single 
penalty should have been assessed. 

B. Penalty Mitigation. 

1. If the violator can show that the violation occurred solely as a result 
of Customs error, the penalty should be canceled. 

2. If the violator can show that the merchandise was never received or 
landed, the penalty should be mitigated without payment. 

3. If the merchandise which was removed without authorization or 
delivered without examination could have been the subject of an infor- 
mal entry, the penalty may be mitigated upon payment of an amount 
equal to the duties, fees, taxes and charges that would have been due on 
the merchandise had entry been properly made plus an amount be- 
tween $100 and $500, depending on the presence of aggravating or miti- 
gating factors. 

4. If the violator comes forward and discloses the violation to Cus- 
toms prior to Customs discovery of the violation, the penalty may be 
mitigated upon payment of an amount equal to the duties, fees, taxes 
and charges that would have been due on the merchandise had entry 
been properly made plus $50. 

5. If the merchandise which was removed without authorization was 
not designated for Customs examination and the violator can show that 
the merchandise was entered and duties, fees, taxes and charges paid 
thereon, the penalty may be mitigated upon payment of an amount be- 
tween $250 and $2,000 depending on the presence of aggravating or 
mitigating factors. 

6. If the merchandise which was removed without authorization was 
not designated for Customs examination and the violator cannot show 
that the merchandise was entered and duties, fees, taxes and charges 
paid thereon, the penalty may be mitigated upon payment of an amount 
equal to the duties, fees, taxes and charges that would have been due on 
the merchandise had entry been properly made plus an amount be- 
tween $300 and $2,500 depending on the presence of aggravating or 
mitigating factors. 

7. If the merchandise which was removed without authorization or 
delivered without examination was designated for Customs examina- 
tion and the violator can show that the merchandise was entered and 
duties, fees, taxes and charges paid thereon, the penalty may be miti- 
gated upon payment of an amount between $2,500 and $20,000 depend- 
ing on the presence of aggravating or mitigating factors. In no case shall 
the mitigated amount be lower than any costs chargeable to the import- 
er which are incident to such examination. Conversely, the mitigated 
amount can never exceed the value of the shipment. 

8. If the merchandise which was removed without authorization or 
delivered without examination was designated for Customs examina- 
tion and the violator cannot show that the merchandise was entered 
and duties, fees, taxes and charges paid thereon, the penalty may be mit- 
igated upon payment of an amount equal to the duties, fees, taxes and 
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charges that would have been due on the merchandise had entry been 
properly made plus an amount between $3,000 and $25,000 depending 
on the presence of aggravating or mitigating factors. In no case shall the 
mitigated amount be lower than any costs chargeable to the importer 
which are incident to such Customs examination. Conversely, the miti- 
gated amount can never exceed the value of the shipment. 

9. If the violator has a history of removal of merchandise from the 
place of unlading without Customs authorization or delivery without 
Customs examination or particularly aggravating circumstances exist 
with regard to a violation, the Fines, Penalties and Forfeitures Officer 
may mitigate the penalty upon payment of a higher amount than that 
authorized by these guidelines; however, the advice of Headquarters, 
Office of Regulations and Rulings, Penalties Branch will be sought to 
determine appropriate mitigation. 

10. Theft of merchandise from Customs custody. Merchandise which 
is stolen from the carrier prior to having been released by Customs shall 
be treated as having been delivered without Customs authorization. 
The carrier will be liable for penalties and mitigation will occur in ac- 
cordance with these guidelines. It should also be noted that penalties 
under 19 USC 1595a(b) for violation of 19 USC 1448 or 1499 (as well as 
criminal sanctions under 18 U.S.C. 549) may also be assessed against 
the individuals who steal the merchandise from Customs custody. In 
those instances, no mitigation will be afforded to the person or persons 
primarily responsible for the illegal act. Aiders and abettors may re- 
ceive mitigation to 25-50 percent of the penalty, depending upon the de- 
gree of complicity. 

C. Mitigating and Aggravating Factors. 

1. Mitigating Factors 

a. Violator inexperienced in the handling of cargo. 

b. Violator has a general good performance and low error rate in the 
handling of cargo. 

c. Violator demonstrates remedial action has been taken to prevent 
future violations. 

2. Aggravating Factors 

a. Violator refuses to cooperate with Customs or acts to impede Cus- 
toms activity with regard to the case. 

b. Violator has a rising error rate which is indicative of deteriorating 
performance in the handling of cargo. 

D. Restricted or Prohibited Merchandise. If Customs has reason to be- 
lieve that the merchandise which was removed from the place of unlad- 
ing without authorization or which was delivered without examination 
may have been restricted or prohibited from entry, that will be consid- 
ered an extraordinary aggravating factor and will result in either no 
mitigation or mitigation at the high end of the mitigation range. 
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VI. Guidelines for Cancellation of Claims for Shortage, 
Irregular Delivery, Non-Delivery or Delivery Directly to 
the Consignee of In-Bond Merchandise (19 CFR 18.8) 

A. Assessment. All claims for liquidated damages assessed for breach 
of the provisions of 19 CFR 18.8 for shortage, irregular delivery, nonde- 
livery or delivery directly to the consignee of in-bond merchandise will 
be assessed for the value of the merchandise or three times the value of 
the merchandise if the merchandise is restricted or is alcoholic bever- 
ages. 

B. Documents filed late or merchandise delivered late. 

1. Modified CF 5955A. Notices of liquidated damages incurred for 
documents filed late or merchandise delivered late this violation may be 
issued on a modified CF-5955A. If a modified form is issued, it shall 
specify two options from which the petitioner may choose to resolve the 
demand. 

a. Option 1. The bond principal or surety may pay a specified sum 
within 60 days and the case will be closed. By electing this option in lieu 
of petitioning, the principal or surety waives the right to file a petition. 
He may, however, file a supplemental petition, if he does so in accor- 
dance with the Customs Regulations and has some new fact or informa- 
tion which merits consideration in accordance with these guidelines. 

b. Option 2. The bond principal or surety may file a petition for relief. 
By filing a petition for relief, the petitioner will no longer be afforded 
the Option 1 mitigation amount. The Fines, Penalties and Forfeitures 
Officer will grant full relief when the petitioner demonstrates that the 
violation did not occur or that the violation occurred solely as a result of 
Customs error. If the petitioner fails to demonstrate that the violation 
did not occur or that the violation occurred solely as a result of Customs 
error, the Fines, Penalties and Forfeitures Officer may cancel the claim 
upon payment of an amount no less than $100 greater than the Option 1 
amount. 

2. If merchandise is delivered untimely to the port of destination or 
exportation (not within 15 days if transported by air, 30 days if trans- 
ported by vehicle, or 60 days if transported by vessel) but is otherwise 
intact, the Fines, Penalties and Forfeitures Officer may cancel the claim 
upon payment of an amount between $100 or $500, depending on the 
presence of aggravating or mitigating factors. 

3. If merchandise is delivered timely but the documentation is not 
filed with Customs within 2 days of arrival in the port of delivery, the 
Fines, Penalties and Forfeitures Officer may cancel the claim upon pay- 
ment of an amount between $100 and $500, depending on the presence 
of aggravating or mitigating factors. 

4. Ifthe bonded carrier consistently fails to deliver paperwork timely 
and Customs business is impeded by these repeated failures, the Fines, 
Penalties and Forfeitures Officer may cancel any claim upon payment 
of a higher amount than the guidelines generally permit. The advice of 
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Headquarters, Office of Regulations and Rulings, Penalties Branch, 
may be sought to determine appropriate mitigation. 

C. Failure to deliver, shortage or delivery directly to the consignee. 

1. Ifthe in-bond carrier can show that the violation occurred solely as 
a result of Customs error, the claim for liquidated damages should be 
canceled without payment. 

2. If the in-bond carrier can show that the merchandise was never re- 
ceived or landed, the claim for liquidated damages should be canceled 
without payment. 

3. If the merchandise which was not delivered, delivered short or de- 
livered directly to the consignee could have been the subject of an infor- 
mal entry, the claim for liquidated damages may be canceled upon 
payment of an amount equal to the duties, fees, taxes and charges that 
would have been due on the merchandise had entry been properly made 
plus an amount between $100 and $500, depending on the presence of 
aggravating or mitigating factors. 

4. If the in-bond carrier comes forward and discloses the violation to 
Customs prior to Customs discovery of the violation, the claim for liqui- 
dated damages may be canceled upon payment of an amount equal to 
the duties, fees, taxes and charges that would have been due on the mer- 
chandise had entry been properly made, plus $50. 

5. If the merchandise which was not delivered, delivered short or de- 
livered directly to the consignee was not designated for Customs ex- 
amination and the in-bond carrier can show that the merchandise was 
entered and duties, fees, taxes and charges paid thereon, the claim for 
liquidated damages may be canceled upon payment of an amount be- 
tween $250 and $2,000 depending on the presence of aggravating or 
mitigating factors. 

6. If the merchandise which was not delivered, delivered short or de- 
livered directly to the consignee was not designated for Customs ex- 
amination and the in-bond carrier cannot show that the merchandise 
was entered and duties, fees, taxes and charges paid thereon, the claim 
for liquidated damages may be canceled upon payment of an amount 
equal to the duties, fees, taxes and charges that would have been due on 
the merchandise had entry been properly made plus an amount be- 
tween $300 and $2,500 depending on the presence of aggravating or 
mitigating factors. 

7. If the merchandise which was not delivered, delivered short or de- 
livered directly to the consignee was designated for Customs examina- 
tion and the in-bond carrier can show that the merchandise was entered 
and duties, fees, taxes and charges paid thereon, the claim for liquidated 
damages may be canceled upon payment of an amount between $2,500 
and $20,000 depending on the presence of aggravating or mitigating 
factors. In no case should the amount upon which the claim may be can- 
celed be lower than any chargeable costs which are incident to such ex- 
amination. Conversely, the amount upon which the claim may be 
canceled can never exceed the value of the claim for liquidated damages. 
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8. If the merchandise which was not delivered, delivered short or de- 
livered directly to the consignee was designated for Customs examina- 
tion and the in-bond carrier cannot show that the merchandise was 
entered and duties, fees, taxes and charges paid thereon, the claim for 
liquidated damages may be canceled upon payment of an amount equal 
to the duties, fees, taxes and charges that would have been due on the 
merchandise had entry been properly made plus an amount between 
$3,000 and $25,000 depending on the presence of aggravating or miti- 
gating factors. In no case should the amount upon which the claim may 
be canceled be lower than any chargeable costs which are incident to 
such Customs examination. Conversely, the amount upon which the 
claim may be canceled can never exceed the value of the claim for liqui- 
dated damages. 

9. If the in-bond carrier has a history of not delivering, delivering 
short or delivering directly to the consignee, or particularly aggravat- 
ing circumstances exist with regard to a claim, the Fines, Penalties and 
Forfeitures Officer may cancel the claim for liquidated damages upon 
payment of a higher amount than that authorized by these guidelines; 
however, the advice of Headquarters, Office of Regulations and Rulings, 
Penalties Branch must be sought to determine appropriate mitigation. 

10. Theft of in-bond merchandise. In-bond merchandise which is sto- 
len from the carrier prior to having been delivered to Customs at the 
port of destination or exportation will be treated as having been not 
been delivered. The carrier will be liable for liquidated damages and 
mitigation will occur in accordance with these guidelines. It should also 
be noted that penalties under 19 USC 1595a(b) for violation of 19 USC 
1448 or 1499 (as well as criminal sanctions under 18 U.S.C. 549) may 
also be assessed against the individuals who steal the merchandise from 
the bonded carrier. Claims assessed for theft of merchandise in those 
instances will be administered in accordance with guidelines articu- 
lated in Section V.B.10. above. 

D. Mitigating and Aggravating Factors. 

1. Mitigating Factors 

a. Carrier inexperienced in the handling of in-bond cargo. 

b. Carrier has a general good performance and low error rate in the 
handling of in-bond cargo. 

c. Carrier demonstrates remedial action has been taken to prevent fu- 
ture claims. 

2. Aggravating Factors 

a. Carrier refuses to cooperate with Customs or acts to impede Cus- 
toms activity with regard to the case. 

b. Carrier has a rising error rate which is indicative of deteriorating 
performance in the delivery of in-bond cargo. 

E. Restricted or Prohibited Merchandise. If Customs has reason to be- 
lieve that the merchandise which was not delivered, delivered short or 
delivered directly to the consignee may have been restricted or prohib- 
ited from entry, that will be considered an extraordinary aggravating 
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factor and will result in either no mitigation or mitigation at the high 
end of the mitigation range. 


VII. Guidelines for Cancellation of Claims Arising From the 
Failure of a Centralized Examination Station (CES) 
Operator to Deliver Merchandise to or Retain 
Merchandise at the CES (19 CFR 151.15, 19 CFR 113.63) 


A. Assessment. Merchandise not delivered to or retained at a Central- 
ized Examination Station (CES) by the CES operator will be the subject 
of a claim for liquidated damages for violation of the provisions of 19 
CFR 151.15(b)(3) and 19 CFR 113.63(b)(2) equal to the value of the 
merchandise or three times the value of the merchandise if it is re- 
stricted or prohibited or is alcoholic beverages. 

B. Mitigation of claims arising for failure to deliver merchandise to 
the CES or removal or delivery of merchandise from the CES without au- 
thorization. 

1. If the CES operator can show that the violation occurred solely as a 
result of Customs error, the claim for liquidated damages should be can- 
celed without payment. 

2. If the CES operator can show that the merchandise was never re- 
ceived or landed, the claim for liquidated damages should be canceled 
without payment. 

3. If the merchandise which was not delivered to the CES or removed 
or delivered from the CES without authorization could have been the 
subject of an informal entry, the claim for liquidated damages may be 
canceled upon payment of an amount equal to the duties, fees, taxes and 
charges that would have been due on the merchandise had entry been 
properly made plus an amount between $100 and $500, depending on 
the presence of aggravating or mitigating factors. 

4. If the CES operator comes forward and discloses the violation to 
Customs prior to Customs discovery of the violation, the claim for liqui- 
dated damages may be canceled upon payment of an amount equal to 
the duties, fees, taxes and charges that would have been due on the mer- 
chandise had entry been properly made, plus $50. 

5. By its very nature, merchandise not delivered to a CES or removed 
or delivered from a CES without authorization is designated for Cus- 
toms examination. If the CES operator can show that the merchandise 
was entered and duties, fees, taxes and charges paid thereon, the claim 
for liquidated damages may be canceled upon payment of an amount be- 
tween $2,500 and $20,000 depending on the presence of aggravating or 
mitigating factors. In no case shall the amount upon which the claim 
may be canceled be lower than any chargeable costs which are incident 
to such examination. Conversely, the amount upon which the claim may 
be canceled can never exceed the value of the claim for liquidated dam- 
ages. 

6. If the merchandise was not delivered to a CES or was removed or 
delivered from a CES without authorization, and the CES operator can- 
not show that the merchandise was entered and duties, fees, taxes and 
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charges paid thereon, the claim for liquidated damages may be canceled 
upon payment of an amount equal to the duties, fees, taxes and charges 
that would have been due on the merchandise had entry been properly 
made plus an amount between $3,000 and $25,000 depending on the 
presence of aggravating or mitigating factors. In no case should the 
amount upon which the claim may be canceled be lower than any 
chargeable costs which are incident to such Customs examination. Con- 
versely, the amount upon which the claim may be canceled can never ex- 
ceed the value of the claim for liquidated damages. 

7. If the CES operator has a history of receipting for merchandise 
which has not been delivered to the CES or allowing merchandise to be 
removed or delivered from the CES without authorization, or particu- 
larly aggravating circumstances exist with regard to a claim, the Fines, 
Penalties and Forfeitures Officer may cancel the claim for liquidated 
damages upon payment of a higher amount than that authorized by 
these guidelines; however, the advice of Headquarters, Office of Regula- 
tions and Rulings, Penalties Branch must be sought to determine ap- 
propriate mitigation. 

8. Theft of bonded merchandise. Merchandise which is stolen from 
the CES shall be treated as having been removed without authoriza- 
tion. The CES operator will be liable for liquidated damages and mitiga- 
tion will occur in accordance with these guidelines. It should also be 
noted that penalties under 19 USC 1595a(b) for violation of 19 USC 
1448 or 1499 (as well as criminal sanctions under 18 U.S.C. 549) may 
also be assessed against the individuals who steal the merchandise from 
a CES. Claims for theft of merchandise in those instances will be 
administered in accordance with guidelines articulated in Section 
V.B.10. above. 

C. Mitigating and Aggravating Factors. 

1. Mitigating Factors 

a. CES operator is inexperienced in the handling of cargo. 

b. CES operator has a general good performance and low error rate in 
the handling of cargo. 

c. CES operator demonstrates remedial action has been taken to pre- 
vent future claims. 

2. Aggravating Factors 

a. CES operator refuses to cooperate with Customs or acts to impede 
Customs activity with regard to the case. 

b. CES operator has a rising error rate which is indicative of deterio- 
rating performance in the handling and safekeeping of cargo. 

D. Restricted or Prohibited Merchandise. If Customs has reason to be- 
lieve that the merchandise which was not delivered to a CES or was re- 
moved from the CES without authorization may have been restricted or 
prohibited from entry, that will be considered an extraordinary aggra- 
vating factor and will result in either no mitigation or mitigation at the 
high end of the mitigation range. 

E. Failure to maintain records as required by regulation. 
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1. Ifa CES operator fails to maintain records as required by Customs, 
claims for liquidated damages not involving merchandise for violation 
of 19 CFR 113.63(a)(3) and 19 CFR 118.4 will result. 

2. Ifthe breach resulted from clerical error, the claim may be canceled 
without payment. 

3. If the breach resulted from negligence, the claim may be canceled 
upon payment of an amount between $100 and $250 per default, de- 
pending on the presence of aggravating or mitigating factors. 

4. If the breach was intentional, no relief shall be granted. 


VIII. Guidelines for Cancellation of Claims Arising From the 
Removal of Merchandise Without Authorization From a 
Container Freight Station (CFS) (19 CFR 113.63(b)) 


A. Assessment. Merchandise not retained at a Container Freight Sta- 
tion (CFS) by the CFS operator shall be the subject of a claim for liqui- 
dated damages for violation of the provisions of 19 CFR 113.63(b)(2) 
equal to the value of the merchandise or three times the value of the 
merchandise if it is restricted or prohibited or is alcoholic beverages. 

B. Mitigation of claims arising for removal or delivery of merchandise 
from the CFS without authorization. 

1. Ifthe CFS operator can show that the violation occurred solely as a 
result of Customs error, the claim for liquidated damages should be can- 
celed without payment. 

2. If the CFS operator can show that the merchandise was never re- 
ceived or landed, the claim for liquidated damages should be canceled 
without payment. 

3. If the merchandise which was removed or delivered from the CFS 
without authorization could have been the subject of an informal entry, 
the claim for liquidated damages may be canceled upon payment of an 
amount equal to the duties, fees, taxes and charges that would have 
been due on the merchandise had entry been properly made plus an 
amount between $100 and $500, depending on the presence of aggra- 
vating or mitigating factors. 

4. If the CFS operator comes forward and discloses the violation to 
Customs prior to discovery of the violation by Customs, the claim for 
liquidated damages may be canceled upon payment of an amount equal 
to the duties, fees, taxes and charges that would have been due on the 
merchandise had entry been properly made, plus $50. 

5. If the merchandise which was removed or delivered from the CFS 
without authorization was not designated for Customs examination 
and the CFS operator can show that the merchandise was entered and 
duties, fees, taxes and charges paid thereon, the claim for liquidated 
damages may be canceled upon payment of an amount between $250 
and $2,000 depending on the presence of aggravating or mitigating fac- 
tors. 

6. If the merchandise which was removed or delivered from the CFS 
without authorization was not designated for Customs examination 
and the CFS operator cannot show that the merchandise was entered 
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and duties, fees, taxes and charges paid thereon, the claim for liquidated 
damages may be canceled upon payment of an amount equal to the du- 
ties, fees, taxes and charges that would have been due on the merchan- 
dise had entry been properly made plus an amount between $300 and 
$2,500 depending on the presence of aggravating or mitigating factors. 

7. If the merchandise removed or delivered from a CFS without au- 
thorization was designated for Customs examination and the CFS oper- 
ator can show that the merchandise was entered and duties, fees, taxes 
and charges paid thereon, the claim for liquidated damages may be can- 
celed upon payment of an amount between $2,500 and $20,000 depend- 
ing on the presence of aggravating or mitigating factors. In no case 
should the amount upon which the claim may be canceled be lower than 
any chargeable costs which are incident to such examination. Con- 
versely, the amount upon which the claim may be canceled can never ex- 
ceed the value of the claim for liquidated damages. 

8. If the merchandise which was removed or delivered from a CFS 
without authorization and was designated for Customs examination 
and the CFS operator cannot show that the merchandise was entered 
and duties, fees, taxes and charges paid thereon, the claim for liquidated 
damages may be canceled upon payment of an amount equal to the du- 
ties, fees, taxes and charges that would have been due on the merchan- 
dise had entry been properly made plus an amount between $3,000 and 
$25,000 depending on the presence of aggravating or mitigating fac- 
tors. In no case should the amount upon which the claim may be can- 
celed be lower than any chargeable costs which are incident to such 
Customs examination. Conversely, the amount upon which the claim 
may be canceled can never exceed the value of the claim for liquidated 
damages. 

9. If the CFS operator has a history of receipting for merchandise 
which has been removed or delivered from the CFS without authoriza- 
tion or allowing merchandise to be removed from the CFS without au- 
thorization, or particularly aggravating circumstances exist with 
regard to a claim, the Fines, Penalties and Forfeitures Officer may can- 
cel the claim for liquidated damages upon payment of a higher amount 
than that authorized by these guidelines; however, the advice of Head- 
quarters, Office of Regulations and Rulings, Penalties Branch must be 
sought to determine appropriate mitigation. 

10. Theft of merchandise from the CFS. Merchandise which is stolen 
from the CFS shall be treated as having been removed without autho- 
rization. The CFS operator will be liable for liquidated damages and 
mitigation will occur in accordance with these guidelines. It should also 
be noted that penalties under 19 USC 1595a(b) for violation of 19 USC 
1448 or 1499 (as well as criminal sanctions under 18 U.S.C. 549) may 
also be assessed against the individuals who steal the merchandise from 
a CFS. Claims for theft of merchandise in those instances will be 


administered in accordance with guidelines articulated in Section 
V.B.10. above. 
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C. Mitigating and Aggravating Factors. 

1. Mitigating Factors 

a. CFS operator is inexperienced in the handling of cargo. 

b. CFS operator has a general good performance and a low error rate 
in the handling of cargo. 

c. CFS operator demonstrates remedial action has been taken to pre- 
vent future claims. 

2. Aggravating Factors 

a. CFS operator refuses to cooperate with Customs or acts to impede 
Customs activity with regard to the case. 

b. CFS operator has a rising error rate which is indicative of deterio- 
rating performance in the handling and safekeeping of cargo. 

D. Restricted or Prohibited Merchandise. If Customs has reason to be- 
lieve that the merchandise which was removed from the CFS without 
authorization may have been restricted or prohibited from entry, that 
will be considered an extraordinary aggravating factor and will result 
in either no mitigation or mitigation at the high end of the mitigation 
range. 


IX. Guidelines for Cancellation of Claims Arising From the 
Failure to Hold Merchandise at the Place of Examination 
(19 CFR 113.62(f)) 


A. Assessment. The importer of record (or Customs broker if the bro- 
ker is acting as importer of record) may seek and obtain permission 
from Customs to have merchandise examined at a place other than at a 
wharf or other place in the charge of a Customs officer. The importer 
obligates the provisions of its basic importation bond guaranteeing to 
deliver the merchandise to the place of examination and hold it there 
until examination occurs. If merchandise which is to be held at the place 
of examination or delivered to the place of examination as obligated by 
the importer of record under the terms and conditions of the basic im- 
portation bond is not so held or delivered, a claim for liquidated dam- 
ages arises for violation of the provisions of 19 CFR 113.62(f) equal to 
the value of the merchandise or three times the value of the merchan- 
dise if it is restricted or prohibited or is alcoholic beverages. 

B. Mitigation of claims arising for failure to hold merchandise at or 
deliver merchandise to the place of examination pursuant to the provi- 
sions of the Basic Importation Bond. 

1. Ifthe importer of record can show that the violation occurred solely 
as a result of Customs error, the claim for liquidated damages should be 
canceled without payment. 

2. If the importer of record can show that the merchandise was never 
received or landed, the claim for liquidated damages should be canceled 
without payment. 

3. If the merchandise which was not held at or delivered to the place of 
examination could have been the subject of an informal entry, the claim 
for liquidated damages may be canceled upon payment of an amount 
equal to the duties, fees, taxes and charges that would have been due on 
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the merchandise had entry been properly made plus an amount be- 
tween $100 and $500, depending on the presence of aggravating or miti- 
gating factors. 

4, By its very nature, merchandise not held at or delivered to the place 
of examination is considered to be designated for Customs examination. 
If the importer of record can show that the merchandise was entered 
and duties, fees, taxes and charges paid thereon, the claim for liquidated 
damages may be canceled upon payment of an amount between $2,500 
and $20,000 depending on the presence of aggravating or mitigating 
factors. In no case should the amount upon which the claim may be can- 
celed be lower than any chargeable costs which are incident to such ex- 
amination. Conversely, the amount upon which the claim may be 
canceled can never exceed the value of the claim for liquidated damages. 

5. If the merchandise was not held at or delivered to the place of ex- 
amination and the importer of record cannot show that the merchan- 
dise was entered and duties, fees, taxes and charges paid thereon, the 
claim for liquidated damages may be canceled upon payment of an 
amount equal to the duties, fees, taxes and charges that would have 
been due on the merchandise had entry been properly made plus an 
amount between $3,000 and $25,000 depending on the presence of ag- 
gravating or mitigating factors. In no case should the amount upon 
which the claim may be canceled be lower than any chargeable costs 
which are incident to such Customs examination. Conversely, the 
amount upon which the claim may be canceled can never exceed the val- 
ue of the claim for liquidated damages. 

6. If the importer of record has a history of not holding merchandise 
at or not delivering merchandise to the place of examination, or partic- 
ularly aggravating circumstances exist with regard to a claim, the 
Fines, Penalties and Forfeitures Officer may cancel the claim for liqui- 
dated damages upon payment of a higher amount than that authorized 
by these guidelines; however, the advice of Headquarters, Office of Reg- 
ulations and Rulings, Penalties Branch will be sought to determine ap- 
propriate mitigation. 

7. Theft of merchandise from the place of examination or while being 
delivered to the place of examination. Merchandise which is stolen from 
the custody of the importer of record at or on its way to the place of ex- 
amination will be treated as having been removed without authoriza- 
tion. The importer of record will be liable for liquidated damages and 
mitigation will occur in accordance with these guidelines. It should also 
be noted that penalties under 19 USC 1595a(b) for violation of 19 USC 
1448 or 1499 (as well as criminal sanctions under 18 U.S.C. 549) may 
also be assessed against the individuals who steal the merchandise from 
the importer of record. Claims for theft of merchandise in those 
instances will be administered in accordance with guidelines articu- 
lated in Section V.B.10. above. 

C. Mitigating and Aggravating Factors. 

1. Mitigating Factors 
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a. The importer of record is inexperienced in the handling of cargo. 

b. The importer of record has a general good performance and a low 
error rate in the delivery and safekeeping of cargo. 

c. The importer of record demonstrates remedial action has been tak- 
en to prevent future claims. 

2. Aggravating Factors 

a. The importer of record refuses to cooperate with Customs or acts to 
impede Customs activity with regard to the case. 

b. The importer of record has a rising error rate which is indicative of 
deteriorating performance in the delivery and safekeeping of cargo. 

D. Restricted or Prohibited Merchandise. If Customs has reason to be- 
lieve that the merchandise which was not held at the place of examina- 
tion or was not delivered to the place of examination may have been 
restricted or prohibited from entry, that will be considered an extraordi- 
nary aggravating factor and will result in either no mitigation or miti- 
gation at the high end of the mitigation range. 

E. Failure to Keep Customs Seal or Cording Intact. The importer of 
record also agrees to keep any Customs seals or cording intact until the 
merchandise is examined. For a violation which involves the failure to 
keep any Customs seal or cording intact until the merchandise is ex- 
amined, the claim will be canceled upon payment of an amount between 
$100 and $500 if there is no evidence to indicate the merchandise in the 
sealed or corded shipment was tampered with. If there is evidence of 
tampering, the claim will be canceled upon payment of an amount equal 
to the value of any missing merchandise. Tampering with seals also may 
result in criminal sanctions under 18 U.S.C. 549. 


[Published in the Federal Register, March 26, 1999 (64 FR 14790)] 








U.S. Customs Service 


General Notices 


EXTENSION OF GENERAL PROGRAM TEST: 
QUOTA PREPROCESSING 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces that the testing period for the quota 
preprocessing program, which allows for the electronic processing of 
quota-class apparel merchandise, is being extended through the re- 
mainder of 1999. The test is being extended so that Customs can further 
evaluate the program’s effectiveness and determine whether the pro- 
gram should be extended to other ports in addition to the ports located 
at New York/Newark and Los Angeles where the test is currently being 
run. Public comments concerning any aspect of the test are solicited. 


DATES: The test is extended from March 15, 1999, until December 31, 
1999, with evaluations of the test occurring periodically. Applications 
to participate in the test and comments concerning the test will be ac- 
cepted throughout the testing period. 


ADDRESSES: Written comments regarding this notice or any aspect of 
this test should be addressed to Lori Bowers, U.S. Customs Service, 
QWG Team Leader, 1000 Second Ave., Suite 2100, Seattle, WA 
98104-1020 or may be sent via e-mail to preprocessing@quota.cus- 
toms.sprint.com. Applications should be sent to the prototype coordi- 
nator at any of the four following port(s) where the applicant wishes to 
submit quota entries for preprocessing: 


1) Julian Velasquez, Port of Los Angeles, 300S. Ferry St., Termi- 
nal Island, CA 90731; 

2) Tony Piscitelli, Los Angeles International Airport, 11099 S. 
La Cienaga Blvd., Los Angeles, CA 90045; 

3) Barry Goldberg, JFK Airport, JFK Building 77, Jamaica, NY 
11430; and 


4) John Lava, Ports of New York/Newark, 6 World Trade Center, 
New York, NY10048. 


FOR FURTHER INFORMATION CONTACT: Lori Bowers (206) 
553-0452 or Bob Abels (202) 927-0001. 


21 
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SUPPLEMENTARY INFORMATION: 


On July 24, 1998, Customs published a general notice in the Federal 
Register (63 FR 39929) announcing the limited testing, pursuant to the 
provisions of § 101.9(a) of the Customs Regulations (19 CFR 101.9(a)), 
of a new operational procedure regarding quota preprocessing which 
allows the electronic processing of quota-class apparel merchandise. 
The new procedure was designed to allow certain quota entries to be 
processed prior to carrier arrival, thus, reducing the quota processing 
time. The test was to be conducted at only four ports located in New 
York/Newark and Los Angeles and was to commence no earlier than 
August 24, 1998, and run for approximately six months. The notice in- 
formed the public of the new procedure and eligibility requirements for 
participation in the test. The goals of the quota preprocessing prototype 


being tested, as set forth in the July 24, 1998 Federal Register notice 
are: 


1) To reduce the processing time of quota entries; 

2) To process quota entries submitted as part of the preproces- 
sing program in the same amount of time as non-quota entries; 

3) To increase the quantity of quota entries released within one 
calendar day of the arrival of the carrier; and 


4) To equalize the submission of quota entries over the five-day 
work week. 


The quota preprocessing test began on September 15, 1998; the six- 


month time period of the original test expires on March 14, 1999. 
Approximately 400 brokers and importers have participated in the test 
so far, and Customs has received 84 evaluations: 22 from brokers and 62 
from importers. The initial test evaluations were positive, showing gen- 
eral acceptance of the program. However, Customs would have liked 
greater participation. In fact, the biggest complaint contained in the 
evaluations received to date is that the preprocessing test occurred at 
the end of the year when many of the quotas were filled 85% or more. 
Many participants felt that had the test been conducted at the begin- 
ning of the year, it would have received greater participation. 

Because of this complaint that conducting the test so near to the end 
of the year was an unfair measure of the prototype, Customs is extend- 
ing the prototype testing period through the end of this calendar year. 
This will enable the importing community to more fully participate in 
the quota preprocessing test and allow Customs to more fully explore 
the benefits and drawbacks of the program. 

Accordingly, this document announces that Customs is extending the 
test of the quota preprocessing prototype at the ports where testing is 
already underway until the end of 1999. Those ports are: the port of Los 
Angeles; the port of New York/Newark; JFK Airport; and Los Angeles 
International Airport. Anyone interested in participating in the test 
should refer to the test notice published in the July 24, 1998 Federal 
Register for eligibility and application information. Any expansion of 
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the test to other ports will be the subject of another Federal Register no- 
tice. 


Dated: March 19, 1999. 


CHARLES W. WINWOOD, 
Assistant Commissioner, 
Office of Field Operations. 
{Published in the Federal Register, March 25, 1999 (64 FR 14499)] 


PROPOSED COLLECTION; COMMENT REQUEST 
PETITION FOR REMISSION OR MITIGATION 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Petition for Remission or 
Mitigation. This request for comment is being made pursuant to the Pa- 
perwork Reduction Act of 1995 (Public Law 104-13; 44 US.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before May 24, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
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and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Petition for Remission or Mitigation 

OMB Number: 1515-0052 

Form Number: Customs Form 4609 

Abstract: Persons who’s property is seized or who incur monetary 
penalties due to violations of the Tariff Act are entitled to seek remis- 
sion or mitigation by means of an informal appeal. This form gives the 
violator the opportunity to claim mitigation and provides a record of 
such administrative appeals. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 28,000 

Estimated Time Per Respondent: 19 minutes 

Estimated Total Annual Burden Hours: 8,834 

Estimated Annualized Cost to the Public: N/A 


Dated: March 17, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 23, 1999 (64 FR 14046)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


CERTIFICATE OF ORIGIN 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Certificate of Origin. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-18; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 24, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Certificate of Origin 

OMB Number: 1515-0055 

Form Number: Customs Form 3229 

Abstract: This certification is required to determine whether an im- 
porter is entitled to duty-free for goods which are the growth or product 
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of a U.S. insular possession and which contain foreign materials repre- 
senting no more than 70 percent of the goods total value. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 10 

Estimated Time Per Respondent: 20 minutes 

Estimated Total Annual Burden Hours: 113 

Estimated Total Annualized Cost on the Public: $1,030 


Dated: March 17, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, March 23, 1999 (64 FR 14046)] 


PROPOSED COLLECTION; COMMENT REQUEST 
AIR WAYBILL 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Use of Air Waybill as In- 
Bond Document. This request for comment is being made pursuant to 


the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before May 24, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Use of Air Waybill as In-Bond Document 

OMB Number: 1515-0186 

Form Number: CF 7512 

Abstract: This information collection is used by Customs to identify 
the delivering carrier, whether or not it is the initial bonded carrier, to 
surrender the in-bond document and serve notice of it’s arrival. 

Current Actions: This submission is being submitted to extend the ex- 
piration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 31,200 

Estimated Time Per Respondent: 2 minutes 

Estimated Total Annual Burden Hours: 1,030 

Estimated Annualized Cost to the Public: $10,300 


Dated: March 16, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 23, 1999 (64 FR 14045)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


APPLICATION FOR IDENTIFICATION CARD 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Application for Identifica- 
tion Card. This request for comment is being made pursuant to the 
Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3505(c)(2)). 


DATES: Written comments should be received on or before May 24, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: relevant 

Title: Application for Identification Card 

OMB Number: 1515-0026 

Form Number: Customs Form 3078 

Abstract: Customs Form 3078 is used by licensed Cartmen, Lighter- 
men, Warehousemen, brokerage firms, foreign trade zones, container 
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station operators, their employees, and employees requiring access to 
Customs secure areas to apply for an identification card so that they 
may legally handle merchandise which is in Customs custody. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 7,000 

Estimated Time Per Respondent: 15 minutes 

Estimated Total Annual Burden Hours: 5,250 

Estimated Total Annualized Cost on the Public: $63,000 


Dated: March 17, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 
[Published in the Federal Register, March 23, 1999 (64 FR 14048)] 


PROPOSED COLLECTION; COMMENT REQUEST 
INWARD CARGO MANIFEST FOR VESSELS 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Inward Cargo Manifest for 
Vessels. This request for comment is being made pursuant to the Paper- 
work Reduction Act of 1995 (Public Law 104-138; 44 US.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before May 24, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Inward Cargo Manifest for Vessels 

OMB Number: 1515-0049 

Form Number: Customs Form 7533 

Abstract: Vessels under five tons and any vehicle carrying merchan- 
dise and arriving from contiguous country must report their arrival in 
the U.S. and produce a manifest on Customs Form 7533 listing mer- 
chandise being conveyed. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 


Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 20,000 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 41,650 
Estimated Annualized Cost to the Public: $499,800 


Dated: March 17, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 23, 1999 (64 FR 14047)] 
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PROPOSED COLLECTION; COMMENT REQUEST 
ENTRY AND MANIFEST OF MERCHANDISE FREE OF DUTY 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Entry and Manifest of Mer- 
chandise Free of Duty. This request for comment is being made 
pursuant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before May 24, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Group, Attn.: J. Edgar Nichols, 1800 Pennsylvania 
Avenue, NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information should be directed to U.S. Customs Service, Attn.: J. Edgar 
Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 
20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address: (1) whether the 
collection of information is necessary for the proper performance of the 
functions of the agency, including whether the information shall have 
practical utility; (b) the accuracy of the agency’s estimates of the burden 
of the collection of information; (c) ways to enhance the quality, utility, 
and clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the use 
of other forms of information technology; and (e) estimates of capital or 
start-up costs and costs of operations, maintenance, and purchase of 
services to provide information. The comments that are submitted will 
be summarized and included in the Customs request for Office of Man- 
agement and Budget (OMB) approval. All comments will become a mat- 
ter of public record. In this document Customs is soliciting comments 
concerning the following information collection: 

Title: Entry and Manifest of Merchandise Free of Duty 

OMB Number: 1515-0051 

Form Number: Customs Form 7523 

Abstract: Customs Form 7523 is used by carriers and importers as a 
manifest for the entry of merchandise free of duty under certain condi- 
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tion and by Customs to authorize the entry of such merchandise. It is 
also used by carriers to show that the articles being imported are to be 
released to the importer or consignee. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 4,950 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 8,247 

Estimated Total Annualized Cost on the Public: $123,700 


Dated: March 17, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Group. 


[Published in the Federal Register, March 23, 1999 (64 FR 14047)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 24, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
JOHN DURANT, 
(for Stuart P. Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


PROPOSED REVOCATION/MODIFICATION OF RULING 
LETTERS AND TREATMENT RELATING TO _ TARIFF 
CLASSIFICATION OF STROLLER COVER AND MOSQUITO 
NET FOR PLAY YARD/CRIB 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation/modification of tariff classifi- 
cation ruling letters and treatment relating to the classification of 
stroller covers and mosquito nets for play yards/cribs. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke or modify two rulings, and any 
treatment previously accorded by Customs to substantially identical 
transactions, concerning the tariff classification of a stroller cover and 
a mosquito net for a portable play yard/crib under the Harmonized Tar- 
iff Schedule of the United States (HTSUS). Comments are invited on 
the correctness of the intended action. 


DATE: Comments must be received on or before May 7, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Gen- 
eral Classification Branch (202) 927-1172. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke or modify two rulings 
pertaining to the tariff classification of a stroller cover and a mosquito 
net for a portable play yard/crib described as the”Pack n Play.” Al- 
though in this notice Customs is specifically referring to two rulings, 
New York Ruling Letter (NY) 811312 dated July 5, 1995, and NY 
C89457 dated July 2, 1998, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to those identified. No further rulings have been 
found. This notice will cover any rulings on the merchandise which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, Cus- 
toms intends to revoke any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among oth- 
er reasons, be the result of the importer’s reliance on a ruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the HTSUS. Any person involved in 
substantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
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identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or his 
agents for importations of merchandise subsequent to this notice. 

In NY 811312 dated July 5, 1995, Customs ruled that a mosquito net 
made of a 100% nylon knit fabric with a piece of elastic sewn around the 
edge and designed to fit a portable play yard/crib referred to as the 
“Pack n Play” was classified in subheading 6304.91.00, HTSUS, which 
provides for other furnishing articles, excluding those of heading 9404: 
other: knitted or crocheted * * * of man-made fibers. In NY C89457 
dated July 2, 1998, Customs ruled that a stroller cover, item # G50109, 
made of open work polyester knit fabric with elasticized edges and de- 
signed to fit over a double stroller to protect children from insects, was 
classified in subheading 6307.90.99, HTSUS, which provides for other 
made up articles: other. NYs 811312 and C89457 are set forth as “At- 
tachments A and B”, respectively, to this document. 

After review and consideration of the court opinions in Bauerhin 
Technologies Ltd. v. United States, 19 CIT 1441, 914 F Supp. 554 (1995), 
affirmed 110 F.3d 774 (Fed. Cir. 1997), and subsequent Headquarters 
Rulings (HQs) issued to implement that case, we are of the opinion that 
“Pack n Play” mosquito net and the stroller cover are not described by 
the above subheadings. In Bauerhin, the courts held certain canopies 
for use with child safety seats to be classifiable as parts of seats of a kind 
used for motor vehicles in subheading 9401.90.10, HTSUS, instead of 
other made up textile articles in subheading 6307.90.94, HTSUS, as 
Customs had classified them. In HQ 959262 dated May 6, 1997 and HQs 
960933 and 960934 both dated September 30, 1997, we held a “Cozy 
Crib Tent”, designed to be attached to a crib to protect the child in it and 
composed of a knit mesh net material and woven nylon material, to be 
classified as an other part of other furniture in subheading 9403.90.60, 
HTSUS. Similarly, we have determined that the mosquito net for the 
“Pack n Play” portable play yard/crib described in NY 811312 is classi- 
fied as other furniture and parts thereof, parts, other, of textile material, 
except cotton in subheading 9403.90.60, HTSUS. The classification of 
the other articles described in NY 811312 is unchanged. The stroller 
cover described in NY C89457 is classified as baby carriages (including 
strollers) and parts thereof in subheading 8715.00.00, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
C89457, modify NY 811312, and revoke any other ruling not specifical- 
ly identified, to reflect the proper classification of the merchandise pur- 
suant to the analysis set forth in Proposed Headquarters Ruling Letters 
(HQs) 962645 and 962646 (see “Attachments C and D” to this docu- 
ment) . Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends 
to revoke any treatment previously accorded by Customs to substan- 
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tially identical transactions. Before taking this action, consideration 
will be given to any written comments timely received. 


Dated: March 28, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, NY, July 5, 1995. 
CLA-2-63:S:N:N6:349 811312 
Category: Classification 
Tariff No. 6302.22.2020, 


6304.91.0040, and 9404.90.9555 
MR. JOHN H. QUALEY 


ROGERS & BROWN CUSTOMS BROKERS 
PO. Box 20160 
Charleston, SC 29413-0160 


Re: The tariff classification of a fitted sheet, mosquito net, and mattress pad from Thai- 
land, China, and Taiwan. 


DEAR MR. QUALEY: 

In your letter dated June 6, 1995, on behalf of Graco Childern’s Products Inc., you re- 
quested a classification ruling. 

The submitted samples are a fitted sheet, mosquito net, and mattress pad. The sheet is 
made of a woven blend of 60 percent polyester and 40 percent cotton. It is white and is 
printed with a black design. The white mosquito net is made of a 100 percent nylon knit 
fabric. The outer shell of the mattress pad is made of a woven blend of 60 percent polyester 
and 40 percent cotton fabricand the filling is composed of 100 percent polyester. The back is 
made ofa tricot warp knit fabric. The pad contains quilt stitching and is printed with pink, 
purple, and green design. All three items have a piece of elastic sewn around the edge. The 
items are designed to fit a portable play yard/crib referred to as the Pack n Play. 

The applicable subheading for the fitted sheet will be 6302.22.2020, Harmonized Tariff 
Schedule of the United States (HTS), which provides for bed linen, table linen, toilet linen 
and kitchen linen: other bed linen, printed: of man-made fibers: other * * * sheets. The 
duty rate will be 12.8 percent ad valorem. 

The applicable subheading for the mosquito net will be 6304.91.0040, HTS, which pro- 
vides for other furnishing articles, excluding those of heading 9404: other: knitted or cro- 
cheted * * * of man-made fibers. The rate of duty is 10.9 percent ad valorem. 

The applicable subheading for the mattress pad will be 9404.90.9555, HTS, which pro- 
vides for mattress supports; articles of bedding and similar furnishing (for example, mat- 
tresses, quilts, eiderdowns, cushions, pouffes and pillows) fitted with springs or stuffed or 
internally fitted with any material or of cellular rubber or plastics, whether or not covered: 
other: other: other: other * * * of man-made fibers. The rate of duty 13.8 percent ad valo- 
rem. 

All three items fall within textile category designation 666. Based upon international 
textile trade agreements products of China and Taiwan are subject to quota and the re- 
quirement of a visa. Products of Thailand are subject to visa requirements. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
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gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, July 2, 1998. 


CLA-2-63:RR:NC:TA:352 C89457 
Category: Classification 


Tariff No. 6307.90.9989 
Ms. MarIiE KNIGHT 


PHOENIX INTERNATIONAL 
28466 Highland 
Romulus, MI 48174 


Re: The tariff classification of a stroller cover from China. 


DEAR Ms. KNIGHT: 

In your letter dated June 23, 1998, on behalf of United Global Sourcing Inc., Troy, Michi- 
gan, you requested a tariff classification ruling. 

The sample submitted is a stroller cover, item number G50109. It is made of open work 
polyester knit fabric with elasticized edges. The article is designed to fit over a double 
stroller to protect the children from insects. 

The applicable subheading for the stroller cover will be 6307.90.9989, Harmonized Tariff 
Schedule of the United States (HTS), which provides for other made up articles * * * Other. 
The rate of duty will be 7 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alan Tytelman at 212-466-5896. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962645 PH 
Category: Classification 


Tariff No. 9403.90.60 
Mr. JOHN H. QUALEY 


ROGERS & BROWN CUSTOMS BROKERS 
PO. Box 20160 
Charleston, SC 29413-0160 


Re: “Pack ‘N Play” Netting; Modification of NY 811312 


DEAR MR. QUALEY: 


This is in reference to New York Ruling Letter (NY) 811312 issued to you on July 5, 1995, 
in response to your letter of June 6, 1995, to the Director, Customs National Commodity 
Specialist Division in New York, on behalf of Graco Children’s Products Inc., requesting a 
ruling on the classification under the Harmonized Tariff Schedule of the United States 
(HTSUS) ofa fitted sheet, mosquito net, and mattress pad for the portable play yard/crib 
referred to as the “Pack n Play.” We have reconsidered this ruling and now believe that it is 
incorrect as to the classification of the mosquito net. This proposed ruling sets forth the 
correct classification of the mosquito net and the analysis therefor. The classifications of 
the fitted sheet and mattress pad are unchanged. 


Facts: 


The mosquito net is white in color and made of a 100% nylon knit fabric with a piece of 
elastic sewn around the edge. It is designed to fit the portable play yard/crib referred to as 
the “Pack n Play.” In NY 811312, Customs held the mosquito net to be classifiable in sub- 
heading 6304.91.00, HTSUS, which provides for other furnishing articles, excluding those 
of heading 9404, other, knitted or crocheted. 


Issue: 


Whether the merchandise is classified in heading 6304, HTSUS, as other furnishing ar- 
ticles; or in heading 9403, HTSUS, as parts of furniture, of textile material. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 provides, 
in part, that the classification of goods shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6, taken in order. 

The HTSUS subheadings under consideration are as follows: 


6304 Other furnishing articles, excluding those of heading 9404: 
Other: 


6304.91.00 Knitted or crocheted 
9403 Other furniture and parts thereof: 
9403.90 Parts: 

Other: 


9403.90.60 Of textile material, except cotton 


The classification of similar merchandise—cloth canopies intended for use with infant 
car seats—was examined by the Courts in the case of Bauerhin Technologies Ltd. v. United 
States, 19 CIT 1441, 914 F Supp. 554 (1995), affirmed 110 F3d 774 (Fed. Cir. 1997). At issue 
was whether certain canopies for use with child safety seats should be classified as other 
made up textile articles under heading 6307, HTSUS, or as parts of the car seats for which 
they were designed under heading 9401, HTSUS. The Court of International Trade (CIT) 
found that, although the canopies were not necessary to the operation of the baby seats to 
which they would attach, they satisfied a specific and integral need associated with the use 
of the seats. Because the canopies had no use other than as seat attachments, the Court 
found them to be parts of automobile seats (19 CIT at 1451). The CIT reversed Customs 
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classification of the canopies under subheading 6307.90.94, HTSUS, and ordered that the 
entry be reliquidated with classification under subheading 9401.90.10, HTSUS. The Gov- 
ernment appealed and the Court of Appeals for the Federal Circuit affirmed. 

In Headquarters Ruling letter (HQ) 959262 dated May 6, 1997 and HQs 960933 and 
960934 both dated September 30, 1997, we followed the decision in Bauerhin Technologies, 
holding that a “Cozy Crib Tent”, designed to be attached to a crib to protect the child in it 
and composed of a knit mesh net material and woven nylon material was classifiable as an 
other part of other furniture in subheading 9403.90.60, HTSUS. We so held on the basis 
that “the ‘Cozy Crib Tent’ serves no function or purpose independent of a crib, for which it 
is designed, marketed, and sold to be attached.” Similarly, we conclude that the mosquito 
net for the “Pack n Play” portable play yard/crib described in NY 811312 serves no function 
or purpose independent of acrib or “play yard,” for which it is designed, marketed, and sold 
to be attached. It is classified as other furniture and parts thereof, parts, other, of textile 
material, except cotton in subheading 9403.90.60, HTSUS. 


Holding: 


The mosquito net for the “Pack n Play” portable play yard/crib is classified in subheading 
9403.90.60, HTSUS, as other parts of other furniture, of textile material, except cotton 


Effect on Other Rulings: 
NY 811312 dated July 5, 1995, is modified. 
JOHN DURANT, 


Director, 
General Classification Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 962646 PH 
Category: Classification 


Tariff No. 8715.00.00 
Ms. MARIE KNIGHT 


PHOENIX INTERNATIONAL 
28466 Highland 
Romulus, MI 48174 


Re: Stroller Cover; Revocation of NY C89457. 


Dear Ms. KNIGHT: 

This isin reference to New York Ruling Letter (NY) C89457 issued to you on July 2, 1998, 
in response to your letter of June 23, 1998, to the Director, Customs National Commodity 
Specialist Division in New York, on behalf of Global Sourcing Inc., requesting a ruling on 
the classification under the Harmonized Tariff Schedule of the United States (HTSUS) ofa 
stroller cover, item # G50109. We have reconsidered this ruling and now believe that it is 
incorrect. This proposed ruling sets forth the correct classification of the stroller cover and 
the analysis therefor. 

Facts: 


The stroller cover (item # G50109) is made of open work polyester knit fabric with elasti- 
cized edges. It is designed to fit over a double stroller to protect the children in the stroller 
from insects. In NY C89457, Customs held the stroller cover to be classifiable in subhead- 
ing 6307.90.99, HTSUS, which provides for other made up articles, other, other. 


Issue: 


Whether the merchandise is classified in heading 6307, HTSUS, as other made up ar- 
ticles; or in heading 8715, HTSUS, as parts of baby carriages (including strollers). 
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Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 provides, 
in part, that the classification of goods shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6, taken in order. 

The HTSUS subheadings under consideration are as follows: 

6307 Other made up articles, including dress patterns: 
6307.90 Other: 
Other: 
6307.90.99 Other 
8715.00.00 Baby carriages (including strollers) and parts thereof 

The classification of similar merchandise—cloth canopies intended for use with infant 
car seats—was examined by the Courts in the case of Bauerhin Technologies Ltd. v. United 
States, 19 CIT 1441, 914 F Supp. 554 (1995), affirmed 110 F.3d 774 (Fed. Cir. 1997). Atissue 
was whether certain canopies for use with child safety seats should be classified as other 
made up textile articles under heading 6307, HTSUS, or as parts of the car seats for which 
they were designed under heading 9401, HTSUS. The Court of International Trade (CIT) 
found that, although the canopies were not necessary to the operation of the baby seats to 
which they would attach, they satisfied a specific and integral need associated with the use 
of the seats. Because the canopies had no use other than as seat attachments, the Court 
found them to be parts of automobile seats (19 CIT at 1451). The CIT reversed Customs 
classification of the canopies under subheading 6307.90.94, HTSUS, and ordered that the 
entry be reliquidated with classification under subheading 9401.90.10, HTSUS. The Gov- 
ernment appealed and the Court of Appeals for the Federal Circuit affirmed. 

In Headquarters Ruling letter (HQ) 959262 dated May 6, 1997 and HQs 960933 and 
960934 both dated September 30, 1997, we followed the decision in Bauerhin Technologies, 
holding that a “Cozy Crib Tent”, designed to be attached to a crib to protect the child in it 
and composed of a knit mesh net material and woven nylon material was classifiable as an 
other part of other furniture in subheading 9403.90.60, HTSUS. We so held on the basis 
that “the ‘Cozy Crib Tent’ serves no function or purpose independent of a crib, for which it 
is designed, marketed, and sold to be attached.” Similarly, we conclude that the stroller cov- 
er described in NY C89457 serves no function or purpose independent of a baby carriage or 
stroller for which it is designed, marketed, and sold to be attached. It is classified as baby 
carriages (including strollers) and parts thereof in subheading 8715.00.00, HTSUS. 


Holding: 

The stroller cover is classified in subheading 8715.00.00, HTSUS, as parts of baby car- 
riages (including strollers). 
Effect on Other Rulings: 

NY C89457 dated July 2, 1998, is revoked. 


JOHN DURANT, 
Director, 
General Classification Division. 





U.S. CUSTOMS SERVICE 


REVOCATION OF A RULING LETTER RELATING TO THE 
CLASSIFICATION OF A METAL LUNCH BOX 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of a tariff classification ruling letter 


SUMMARY: Pursuant to 19 U.S.C. §1625(c)(1)), this notice advises in- 
terested parties that Customs is revoking Port Decision (PD) C85024, 
dated March 31, 1998, concerning the tariff classification of a metal 
lunch box under heading 4202 of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 7, 1999. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Commercial Rulings Division (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

On October 28, 1998, Customs published in the CUSTOMS BULLETIN, 
Volume 32, No. 43, a notice of a proposal to revoke PD C85024, dated 
March 31, 1998. In that ruling, Customs classified a metal lunch box un- 
der subheading 4202.92.9900, HTSUSA. This provision does not exist 
and was an apparent typographical error. The applicable tariff provi- 
sion in PD C85024 should have been 4202.99.9000, HTSUSA. 

Customs received one comment concerning the proposed revocation. 


The concerns raised in that comment are addressed in the revocation 
ruling letter. 
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Pursuant to 19 U.S.C. §1625(c)(1), this notice advises interested par- 
ties that Customs is revoking PD C85024, dated March 31, 1998. HQ 
961707 revoking PD C85024 is set forth in the attachment to this docu- 
ment. 


Dated: March 19, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 19, 1999. 


CLA-2 RR:CR:TE 961707 RH 
Category: Classification 


Tariff No. 4202.19.0000 
Mr. DaviD M. RICKERT 


E. BESLER & COMPANY 
PO. Box 66361 
Chicago, IL 60666-0361 


Re: Revocation of PD C85024; Classification of a metal lunch box with or without a ther- 
mos; subheading 4202.19.0000; subheading 4202.99.9000. 


DEAR Mk. RICKERT: 

On March 31, 1998, Customs issued Port Decision (PD) C85024, to you on behalf of your 
client, The Thermos Company, regarding the classification of a metal lunch box. The ruling 
classified the box under subheading 4202.92.9900 of the Harmonized TariffSchedule ofthe 
United States Annotated (HTSUSA). We note that this tariff provision does not exist and 
was an apparent typographical error. The applicable tariff provision in PD C95024 should 
have been 4202.99.9000, HTSUSA. 

We have been asked by Customs National Commodity Specialist Division to review that 
decision and to consider classification of the lunch box under subheading 4202.19.0000, 
HTSUSA. Pursuant to section 1625(c)(1) of the United States Code (19 U.S.C. 
§1625(c)(1)), notice of the proposed revocation of PD C85024 was published on October 28, 
1998, in the CUSTOMS BULLETIN, Volume 32, No. 43. 


Facts: 


The lunch box under consideration measures approximately 9 x 7 x 4 inches. It has a se- 
cured top closure anda single carrying handle. The box is not insulated and is entirely com- 
posed of metal. It will be imported both with and without a thermos® inside. 


Issue: 


Isthe metal lunch box classifiable under subheading 4202.19.0000, HTSUSA, which cov- 
ers articles such as trunks, suitcases, vanity cases, attache cases, briefcases and similar 
containers: Other, or under subheading 4202.99.9000, HTSUSA, a residual provision? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI). GRI 1 provides that classification is determined first in accordance with 
the terms of the headings of the tariff and any relative section or chapter notes. Where 
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goods cannot be classified on the basis of GRI 1, the remaining GRI will be applied in order. 
Moreover, Customs refers to the Explanatory Notes to the Harmonized Commodity De- 
scription and Coding System (EN) for guidance. While not legally binding, the EN consti- 
tute the official interpretation of the HTSUSA at the international level. 

Heading 4202, reads in its entirety: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases and similar containers, of 
leather or of composition leather, of sheeting of plastics, of textile materials, of vulcan- 
ized fiber or of paperboard, or wholly or mainly covered with such materials or with 
paper. 

The articles specified in heading 4202 are broken into two sections separated by a semi- 

colon. The EN to heading 4202, state in pertinent part that: 


The articles covered by the first part of the heading may be of any material * * * The 
articles covered by the second part of the heading must, however, be only of the materi- 
als specified therein or must be wholly or mainly covered with such materials or with 
paper. * * * 

In HQ 953663, dated May 21, 1993, Customs held that lunch boxes were designed pri- 
marily for the convenience of the traveler to carry and store food and beverages and are 
similar to containers enumerated in the first half of the heading. Thus, there was no re- 
quirement that they be composed of a particular material. 

Heading 7323, HTSUSA, also merits consideration in this case. That provision provides 
for “Table, kitchen or other household articles and parts thereof, of iron or steel; iron or 
steel wool; pot scourers and scouring or polishing pads, gloves and the like, of iron or steel.” 
The EN to heading 7323 reads, in pertinent part, that the heading includes: 


Other household articles such as wash coppers and boilers; dustbins, buckets, coal 
scuttles and hods; watering-cans; ash-trays; hot water bottles; bottle baskets; mov- 
able boot-scrapers; stands for flat irons; baskets for laundry, fruit, vegetables, etc.; let- 
ter-boxes; clothes-hangers, shoe trees; luncheon boxes. (Emphasis supplied). 


Heading 3924, HTSUSA, is a parallel provision for plastic household items. It encom- 
passes “Tableware, kitchenware, other household articles and toilet articles, of plastics.” 
Like the EN to heading 7323, the EN to heading 3923 states that the heading includes 
“luncheon boxes.” (Emphasis supplied). 

In HQ 088472, dated August 17, 1992, Customs addressed whether a plastic lunch box 
was analogous to a luncheon box and, therefore, classifiable under heading 3923. We held: 


Customs position is that Heading 3924 provides for items which are used in the home 
(hence the wording of that heading, “Tableware, kitchenware, other household ar- 
ticles and toilet articles, of plastic”), while articles which are generally carried around 
with the owner are classified in Heading 4202, HTSUSA. It is our opinion that the ref- 
erence to a “luncheon box” in Explanatory Note (c) of Heading 3924 means a plastic 
container designed to store and protect food or luncheon meats while in the home, e.g., 
a lidded Tupperware storage box for luncheon meats. Each of the exemplars cited in 
the Heading 3924 Explanatory Notes are articles primarily used in the household, 
therefore the instant lunch box, whichis used to transport food and beverages between 
the home and school, is not ejusdem generis with the exemplars. 


See, HQ 952702, dated April 9, 1993; HQ 087281, dated October 29, 1990; HQ 950049, 
dated April 21, 1992; HQ 088472, dated August 17, 1992. 

The metal lunch box at issue is used to transport food and beverages between the home 
and school, and is not a “luncheon box” designed to store and protect food or luncheon 
meats in the home. Accordingly, like the plastic lunch boxes in the above cited rulings 
which Customs found were not “other household articles” of heading 3924, the metal 
lunch box is not an “other household article” of heading 7323. 

We find that the metal lunch box is similar to the containers enumerated in the first part 
of heading 4202. Accordingly, it is classifiable under heading 4202. See, Headquarters Rul- 
ing Letter (HQ) 953044, dated April 19, 1993, and HQ 952702, dated April 9, 1993. The is- 
sue is under which subheading to classify the metal lunch box. In PD C85024, Customs 
classified the metal lunch box at issue under subheading 4202.99.9000, which is a residual 
provision. The competing provision is subheading 4202.19.0000, which covers articles 
such as trunks, suitcases, vanity cases, attache cases, briefcases and similar containers. 
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Asimilar issue was raised in HQ 953044 and HQ 952702, in which Customs modified the 
classification of plastic lunch boxes under 4202.99.9000. The classification of the lunch 
boxes in those cases was changed to subheading 4202.12.20, HTSUSA, which covers ar- 
ticles with an outer surface of plastic that are similar to articles enumerated in the first 
part of heading 4202 (prior to the semicolon). We note that, although the holdings in HQ 
953044 and HQ 952702 were correct, Customs should have based its modification to the 
classification on the conclusion that an “other” (or residual). tariff provision is not applica- 
ble where a prior provision describes the merchandise, and not because the residual provi- 
sion did not provide for the boxes as specifically as did subheading 4202.12.20. In this case, 
we find that subheading 4202.19.0000 describes the metal lunch box. Therefore, subhead- 
ing 4202.99.9000, the residual provision, is not applicable. 

Finally, you state in your submission that the metal lunch box may be imported witha 10 
ounce roughneck bottle inside. Although you do not provide sufficient information for us to 
determine the classification of the bottle, we assume that the metal lunch box and bottle 
may beclassifiable under different headings. When goods are prima facie classifiable under 
two or more headings, GRI 3 must be consulted. GRI 3(b) provides that goods put up in sets 
for retail sale shall be classified as if they consisted of the component which gives them 
their essential character. 

The EN state in Note (X) to Rule 3(b) that the term “goods put up in sets for retail sale” 
means goods which: 


(a) consist of at least two different articles which are, prima facie, classifiable in differ- 
ent headings; 
(b) consist of products or articles put up together to meet a particular need or carry out 

a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without repacking. 

The subject lunch box with bottle meets criteria (a), (b), and (c) above. Both items allow 
for the short term storage of consumable goods. As imported, the box and bottle are put up 
in amanner suitable for retail sale to the consumer without any need for repacking. With 
the above elements satisfied, the essential character of the set must be determined to allow 
for proper classification. In general, “essential character” has been construed to mean the 
attribute which strongly marks or serves to distinguish an article. It may be determined by 
the nature of the material or component, its bulk, quantity, weight or value, or by the role of 
the constituent material in relation to the use of the goods. 

In this case, the lunch box facilitates the transportation of food and drink from one loca- 
tion to another. Its role in relation to the overall use of the goods is paramount. Conse- 
quently, the lunch box represents the essential character of the set. The set as a whole, 
therefore, is classifiable in heading 4202. 


Holding: 

The metal lunch box at issue is classifiable under subheading 4202.19.0000, HTSUSA. 
The general column one rate applicable in 1999 is 20 percent ad valorem. 

PD C85024, dated March 31, 1998, is hereby revoked. In accordance with 19 U.S.C. 
§1625(c)(1), this ruling will become affective 60 days after its publication in the CUSTOMS 
BULLETIN. 

JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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